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courts 7 and dicta in a previous decision of the United States 
Supreme Court, 8 are based upon the general supervisory powers 
of the Secretary of the Interior, including the power to care for as 
well as to dispose of the public lands. 9 These grounds were 
adopted by the court in the principal case. 

In resisting this jurisdiction, it has been urged that a declara- 
tion by the department of the invalidity of a location is futile since 
it has no power to enforce its judgments. 10 The reply is that the 
same objection lies against the department's undoubted statutory 
jurisdiction. For example, the department has exclusive power to 
issue patents but has no power to put a patentee into possession. 
This must be accomplished through the courts. Another objection 
is that there is nothing to prevent a person whose location has been 
declared invalid from at once making a new location and thus main- 
taining a possession in bad faith." The principal case is an illus- 
tration of the use of the injunctive power of the courts to prevent 
such a proceeding. L. E. K. 

Public Service Corporations: Right to Withdraw From 
Business — What circumstances will justify a public service corpo- 
ration in withdrawing from the performance of its public duties? 
To this question the Supreme Court of the United States in Feb- 
ruary, 1920, 1 answered: "A carrier cannot be compelled to carry 
on even a branch of business at a loss, much less the whole business 
of carriage." ! 

What agency in the first instance shall have the power to deter- 
mine whether the utility is operating at a loss, and is, therefore, 
entitled to abandon its enterprise? In Lyon & Hoag v. Railroad 
Commission? the Railroad Commission of California contended 
that, under the powers granted to it by the legislature to regulate 
the service of public service corporations and their relations with 
their consumers, 4 it has the primary jurisdiction. It had issued an 



7 Lane v. Cameron (1916) 45 App. D. C. 404; Cameron v. Boss (1917) 
19 Ariz. 246, 168 Pac. 645.. K 

8 Clipper Mining Co. v. Eli Mining and Land Co., supra, n. 2. 

°U. S. Rev. Stats. §2478; United States v. Schurz (1880) 102 U. S. 378, 
f°, L - *•.?• J 6 ?! Knight v. United States Land Association (1891) 142 U. S. 
161, 35 L. Ed. 974, 12 Sup. Ct. Rep. 258. 

10 J. B. Nichols v. Cy Smith, supra, n. 6. 

11 2 Lindley on Mines, § 664. 

1 Brooks-Scanlon Co. v. Railroad Commission of Louisiana (1920) 251 
U. S. 996, 64 L. Ed. 212, 40 Sup. Ct. Rep. 139. 

-or S r9 ti ?& N ° rthern Pacific Ry. Co. v. North Dakota (1914) 236 U. S. 
585, 595, 599, 600, 604, 59 L. Ed. 735, 35 Sup. Ct. Rep. 429, L. R A 1917F 
1148, Ann. Cas. 1916A 1, and Norfolk & Western Ry. Co. v. West Virrima 
(1914) 236 U. S. 605, 609, 614, 59 L. Ed. 745, 35 Sup. Ct. Rep. 437 For Sses 
contra, as to compelling a public service corporation to carry on even a 
branch of business at a loss, see Chesapeake & Ohio Ry. Co. v. Public 
Service Commission (1914) 75 W. Va. 100, 83 S. E. 286, and comment in 
13 Michigan Law Review, 407-411. 

* (June 11, 1920) 59 Cal. Dec. 648, 190 Pac. 795. 

* Public Utilities Act of California, as amended, 1917, §§ 30, 31, and 35. 
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order 5 requiring any public utility desiring to withdraw its service 
first to make application to it for permission so to do. The utility 
in question discontinued service without securing such permission 
and the Commission ordered it to resume business. This it refused 
to do and secured an injunction against the enforcement of the 
order. The Supreme Court upheld the injunction and gave final 
judgment for the utility on the ground that it was shown that the 
corporation was operating at a loss." The jurisdiction of the Com- 
mission to make the order was not considered, inasmuch as this 
question had not been made an issue in the original proceedings 
before the Commission. 

The Commission's case for primary jurisdiction in such mat- 
ters has much merit, and when presented directly to the court 
should be upheld. Procedure in such cases would then be definite. 
It would also relieve the individual consumers from the expense 
and endless trouble of mandamus or injunction proceedings. The 
Commission is better able than any other body to determine the 
facts in issue ; namely, whether the utility is operating at a loss and 
is justified in abandoning its project. The technical equipment 
and trained accountants necessary in rate proceedings are required 
in determining a question of this character as well. The courts 
long ago found it impossible to pass upon the reasonableness of 
every specific rate in force. This procedure contended for would 
relieve them of a similar burden. Rate questions usually are 
involved in these discontinuances and are part of the general inves- 
tigation. 7 Above all, the Commission may be able, through the 
means that it has at its command, and its experience, to devise 
means for the continuance of the service, before actual abandonment 
by the corporation, either by securing a guaranty of a reasonable 
return, 8 securing a purchaser, 9 or by advising purchase of the 
property by the public through the exercise of eminent domain. 10 
At all events, a corporation supplying to the community a com- 
modity or service of such vital character as to be called "public" 
should not be able of its own determination to throw up its business 

5 Order of the Railroad Commission of California, General Order No. 
48, May 9th, 1917. 

6 Citing Brooks-Scanlon Co. v. Railroad Commission of Louisiana, 
supra, n. 1. 

7 In Brooks-Scanlon Co. v. Railroad Commission of Louisiana, supra, 
n. 1, the court characterized the order of the commission directing the 
petitioner to submit a new schedule of transportation on which it might 
operate at a profit, as merely language or hope. It may be doubted whether 
the same would be held as to an order directing the continuance of service 
at increased rates. 

8 Re St. Croix Gaslight Co. P. U. R. 1919A 487 (Me.); Central Bank & 
Trust Co. v. Cleveland (1918) 252 Fed. 530, 534, 535. 

9 Re St. Croix Gaslight Co., supra, n. 8. 

10 See 32 Harvard Law Review, 719, 720. 
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without having in some manner given full opportunity for the 
finding of means to continue that service. 11 

That the procedure here advocated is the most practical and 
desirable is to some extent borne out by the fact that it is followed 
in a great number of states at the present time. We have listed 
below a number of the instances of the last two years. 12 The rarity 
with which the cases have been carried to the higher tribunals of 
the various states indicates that the treatment of the applications 
has been just and equitable. 13 That such a practice could not become 
so widespread without being practical and beneficial must be 
apparent. 

The jurisdiction of the Commission under this procedure is, as in 
most of its other duties, one of fact finding. It must be limited 
by law as determined in the Supreme Court of the United States, 
and the Supreme Court of its own state in making rulings on its 
findings. Should it fail to grant an application when, under the 
law, the utility is entitled to have the application granted, the usual 
resort to the courts may be had to remedy the situation. 11 

P. S. M. 

11 New York Trust Co. v. Buffalo & Lake Erie Traction Co. (1920) 183 
N. Y. Supp. 278; Re Kempsville Electric Light & Power Co. (1920) P. U. R. 
1920F 133 (111.) ; Bienville Water-Supply Co. v. City of Mobile (1896) 112 
Ala. 260, 20 So. 742, 33 L. R. A. 59. 

12 Louisiana: State v. Brooks-Scanlon Ry. Co. (1918) 143 La. 539, 78 
So. 847. Arkansas : Sawyer v. Mays, P. U. R. 1920D 793, 797. Colorado : 
People v. Colorado Title & Trust Co. (1918) 65 Colo. 472, 178 Pac. 6; 
Connecticut: Calder v. Walker, P. U. R. 1920E 191 (application granted). 
Florida: State v. Bullock (1920) 82 So. 866 P.U.R. 1920A 406; Anderson v. 
Dent (1920) 85 So. 151. Illinois: Re Kempsville Electric Light & Power Co. 
(1920) P.U.R. 1920F 133. Kansas: State ex rel. Caster v. Kansas Postal 
Telegraph Cable Co. (1915) 96 Kan. 298, 150 Pac. 544. Missouri: Public 
Service Commission v. Missouri Southern Railroad Co. (1919) 214 S.W. 
381. Maine: Re Oxford Electric Co., P. U. R. 1920A 852. Ohio: Re Logan 
Natural Gas & Fuel Co., P. U. R. 1920C 555. New York : Re Southern New 
York Power & Ry. Corp., P. U. R. 1919F 700. New Jersey: Re Seashore Gas 
Co., P.U. R. 1918A 871. New Hampshire: Re Dover S. & R. State Railway 
Co., P.U.R. 1918B 702. Oklahoma: City of Sapulpa v. Sapulpa Electric 
Interurban Railway Co., P.U.R. 1918D 529. Indiana: Re Muncie Electric 
Light Co., P. U. R. 1918B 194. Oregon : Re Portland Light and Power Co., 
P.U.R. 1920C 428 (application granted). 

13 Caster v. Kansas Postal Telegraph Cable Co., infra, n. 14, followed 
in Public Service Commission v. Missouri Southern Railroad Co. (1919) 279 
Mo. 455, 214 S. W. 381; City of Scammon v. Gas Co. (1916) 98 Kan, 812, 
160 Pac. 316 — cited with approval in Southwestern Missouri Railroad Co. v. 
Public Service Commission (1920) 219 S. W. 380 (Mo.) ; State ex rel. 
Railroad Commissioners v. Bullock (1920) 82 So. 866 (Fla.)— followed in 
Anderson v. Dent (1920) 85 So. 151 (Fla.). 

"State ex rel. Caster v. Kansas Postal Telegraph Cable Co. (1915) 
96 Kan. 298, 150 Pac. 544, 547. See also Detroit & Mackinaw Railway Co. 
v. Michigan Railroad Commission (1915) 240 U.S. 564, 60 L. Ed. 802, 36 
Sup. Ct. Rep. 424, upholding mandamus to enforce an order of the commis- 
sion to resume service pending hearing in a court of equity as to whether 
the said order was without due process of law in compelling operation at a 
loss, bond having been furnished by petitioner. 

Brooks-Scanlon Co. v. Railroad Commissioners of Louisiana, supra, 
n. 1, is not an authority contra. The case had been carried once to the 



